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Decree No: 2018/8330

Appeal Requests : 1- (Defendant): Ministry of Environment and Urbanization - ANKARA

Acting : Tuba Citil, Legal Counselor — at the Same Address
2- Intervening Party (with the Defendant): GURMAT ELECTRIC GENERATION
CO. INC.

Acting : Arsin Demir, Attorney-at-Law

Adalet Mah. 2131/18 Sok.‘ Demir&Demir Apt. No:16
K:2 D:2 K:3 D:3 Bayrakl/IZMIR

Opposing Party

(Claimant) : Aydin Environment and Nature Society

Acting : Akin Yakan, Attorney-at-Law
Hik{met Bulv. 1 Sk. No:10 AYDIN

Request in Brief : It is requested that the decree given of the 2" Administrative Court of Aydin dated
24/09/2018 and numbered E: 2017/759, K: 2018/886 be reversed; on the grounds
that that it is incongruent with the due process of law and the law itself.

Defense in Brief : Rejection of the claim

Council of State
Investigation Judge : Nagihan Pinar Kumcu

Considerations 1 In order to clarify whether the project in guestion can be realized in the said area in
accordance with the Law No. 3573, it should first be determined that the facility to be
established within the scope of this project is one of the facilities that produce
chemical waste that will prevent vegetative and generative development of olive
groves. In order to determine its distance, it is considered that the decision of the
Court should be overturned on the grounds that it is necessary to make an additional
decision of the expert or, if necessary, to conduct an exploration and an expert
examination at the site.

ON BEHALF OF THE TURKISH NATION

14" Chamber of the Council of State decreed that, as the dossier had been duly completed, the case was
negotiated without any decision on the request for the suspension of the execution.

Case; Environment and Urbanization in respect of the project "Efe-8 Geothermal Power Plant (2%25
= 50 MWe)" planned to be realized by the intervener on the immovable numbered 115, 5-6-7 parcel in
Omerbeylj, Germencik District, Aydin Province, requests the repealing of the decision given by the Ministry of
Environment, Environmental Impact Assessment, Permit and Inspection General Directorate of 15/06/2017,
numbered 4608 titled "Environmental Impact Assessment (EIA) Positive.” Administrative Court;
considering the report submitted by the experts, prepared at the end of exploration and expert examination
conducted in order to solve the dispute, evaluated as a whole, that the information and documents contained
in the file denoted that the project will have significant environmental impacts, the area where the project will
be implemented, geography as a whole, both life and plant diversity, and considering the potential future
impacts of the project and the risks and impacts emphasized in the expert reports, concluded that the EIA
positive decision will be annulled due to the lack of law. The decree was appealed by the defendant and the
intervening party.
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Article 10 of the Environmental Law No. 2872 stipulates that: "Institutions, organEdinqs, and
enterprises that may cause environmental problems as a result of the activities they plan to carry out are
obliged to prepare an Environmental Impact Assessment Positive Decision or an Environmental Impact

Assessment Not Required Decision, otherwise approval, permission, incentives, construction, and licenses shall
not be given...”

Article 4 of the Environmental Impact Assessment Regulation published in the Official Gazette dated
25/11/2014 No. 29186 and in force on the date of the commencement of the procedure states that
Environmental Impact Assessment Not Required: Is a decree given by the Ministry in consideration of
the evaluations made in accordance with the Projects Subject to Selection Criteria, demanding that the possible
negative impacts of the project on the environment shall be within acceptable limits as mentioned in relevant
legal procedures based on scientific principles hence verifies that the project is not detrimental to the
environment. Environmental Impact Assessment Positive Decision: Is defined as a decree given by the
Ministry in regards to the Environmental Impact Assessment Report, taking into account the assessments made
by the Scoping and Evaluation Commission, it was decided that the negative impacts of the project on the
environment would be carried out upon the determination that the adverse impacts of the project are found to
be acceptable on the basis of relevant legisiation and scientific principles. Article 6 stipulates that (1) Natural
or legal persons who are planning to realize a project within the scope of this Regulation, for the projects
subject to Environmental Impact Assessment, shall have ministry competent institutions/organizations prepare
and submit the EIA Application File, EIA Report, and the Project Introduction File for the projects to be
implemented in accordance with the Selection Qualification Criteria, and are obliged to abide by the
commitments they thereby make; (2) In the process of fulfilling the provisions of this Regulation, Public
institutions andyor organizations are obliged to provide all kinds of information, documents, and opinions on the
subject to be requested by the project owners or the institutions/organizations authorized by the Ministry; (3)
Unless the Environmental Impact Assessment Posftive approval decision or the Environmental Impact
Assessment Not Required decision is taken for the projects subject to this Regulation, incentives, approvals,
permits, construction and use licenses shall not be granted for the projects proposed, (4) Before the decision
is made according to the provisions of this Reguiation, the process shall be terminated, irrespective of the stage,
should the realization of the project is found to be incongruent with the prevailing legislation. Article 7
stipulates that a) For the projects listed in Annex-I B) For the projects that have been approved for
implementation by "EIA Required”, c) In case of capacity expansion andyor development of the projects that
are deemed to be out of scope, the present project capacity together with the total project capacity and
anticipated capacity increases, an EIA Report must be prepared corresponding a threshold value or above as
specified in Annex-1. In Article 15 it is stated that a) For the projects listed in Annex-I list b) For the projects
which have been decided to be implemented necessitating an "EIA Required”, €) In case of capacity expansion
andy/or expansion of the projects considered out of scope, the total project capacity and capacity increases EIA
Report must be prepared for projects with a threshold value or above specified in Annex-1. Article 17
concludes that; "The Ministry examines and evaluates the Project Introduction Files within the
framework of the criteria set out in Annex 4. The Ministry, if deemed necessary at this stage, provides
comprehensive information on the project via institutions/organizations authorized by the Ministry, and has the
competent organizations provide equijpment, and conduct analysis, (2) Within fifteen (15) working days
Ministry shall complete its review and evaluation, and within five (5) working days declares its decision
pertaining to 'FIA Required” or "EIA is not required:” notifies the project owner and the
institutions/organizations authorized by the Ministry. Office of the Governor publicizes the decree through
Internet and bulletin boards.
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Article 55 of the List of Applicable Projects mentioned in Annex-2 of the 5e/ectfon-5¢reenin_é'; .Cfrf?erfa
appended to the aforementioned By-Law rules that; for mining, petroleum and geothermal resource
exploration projects (excluding the surveys done by seismic, electricc magnetic,
electromagnetic, geophysics etc. means) decision for EIA report, as to its necessity, may be issued on the
information as provided in the Project Information File.

On the other hand; as stipulated in Article 20 of Law No. 3573 on "Improvement of Olive Cultivation and
Inoculation of Wild”: "In olive groves and at least 3 kilometers from these fields, except for the olive oil
factory, any plant that leaves chemical wastes produces dust and smoke that will prevent the vegetative and
generative development of olive groves, shall not be installed and operated."

Article 4 of the By-Law on the "Improvement of Wild Olives Cultivation through Vaccination” issued in the
Official Gazette dated 03/04/1996 No.: 22600 propounds that "Olive grove: Wild olive groves, pistacias, and
carnations located outside the borders of a forest are in the state and saving of the State. In Article 23 of the
Law on the Development of Peasants' Development, which is defined as a minimum of 25 decares of olive trees
and shrubs (amended by the regulation published in the Official Gazette dated 03/04/2012 and numbered
28253); In olive groves and at least three kilometers away from these fields, chemical waste, dust and smoke
generating facilities that will prevent the vegetative development and proliferation of olive trees cannot be
constructed and operated. The construction and operation of olive oil factories and small scale agricultural
holdings in these areas is subject to the permission of the Ministry of Food, Agriculture and Livestock. But; the
absence of alternative sites and compliance with the Environmental Impact Assessment Report
(EIA), if it is determined by the Ministry research institutes or universities that the vegetative
and generative development of the plants will not harm;

a) Technological greenhouse investments originating from geothermal energy,

b) Plans and investments decided by public ministries,

c) Electricity generation facilities based on renewable energy sources,

¢) Mining activities, petroleum and natural gas exploration and operation activities,

d) Strategic needs for defense,

those who wish to engage in the activities mentioned above, they apply to the highest civilian supervisor of the
district with the approved documents of the relevant Ministries. The applicant establishes an olive orchard in the
area to be considered by the provincial/district directorate of equivalent size according to the condition of taking

measures to prevent the damages determined by the EIA report in the environment and in accordance with the
planting norms.

The negative response shall be notified to the applicant in writing. Legal actions shall be taken in
accordance with the general provisions by the authorities to execute the activities without the permission.

Objections to the decisions made by the governors under this article. The Ministry evaluates the decision.

In the proceedings brought against the definition of "Olive Grove" and the Article 23 of the same
Regulation; With the decision of the 8" Chamber of the Council of State on the date of 19/02/2015, numbered
E: 2012/4992, K: 2015/996, ... Although the definition of olive grove s not made clear, there is not a minimum
size requirement to determine an area as an olive grove. Article 3 of the Law No. 3573 states that "... the areas
identified shall be plotted into parcels of at least 25 acres in accordance with the principles to be determined by
the Ministry, taking into account the local currencies”, has been brought in relation to the parcels to be allocated
to There is no provision for minimum size requirement for olive groves. In this case; According to the provisions
of the Law for the protection and improvement of olive groves, and for establishing new olive grove areas, It is
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not possible to narrow down or reduce the olive groves and to determine an area as an oljve gro Ve;f -i?ﬁ'iere- 5.
no legal compliance in the definition of olive oil field in Article 4 of the Regulation on the Improvement of Olive
Cultivation, Regulation on Immunization/Immunization of the Wild Olives.

Considering the provision of Article 23 of the regulation, Article 1 of the first paragraph of paragraph 1 of
the provisions of the Regulation on the basis of the Regulation mentioned in Article 20 of the above-mentioned
article and therefore there is no vielation of the law. On the other hand, with the regulation introduced in the
remainder of the article, there is no alternative area and it is possible to carry out technological greenhouse
investments in geothermal resources in olive fields, provided that it is in compliance with the Environmental
Impact Assessment Report (EIA), establish energy production facilities, mining, oil and natural gas exploration
and operation activities are possible; moreover, without specifying the framework and boundaries, it is possible
to realize the strategic needs for the defense and the plans and investments, which have been decided by the
Ministries. According to the article 20 of the above-cited Article 20 of the regulation, the olive ol fields and olive
oil fields within 3 kilometers of the olive groves in this area will prevent the development of chemical wastes that
will prevent the development of the plant, dust and smoke shall not be made and shall not be done, will be done
in these areas it is seen that the establishment of olive oil factories and small scale agricultural industrial
enterprises Is subject to the permission of the Ministry. In other words, considering the general protective
provisions of the Law no. 3573, it is not possible to construct a plant that produces dust and smoke, leaving
chemical waste outside the olive oil plant and small scale agricultural enterprises, within three kilometers of the
olive grove and these sites. Moreover, no provision has been made in the Law No. 3573 on the facilities listed
in Article 23 of the Regulation, even under certain conditions. However, taking into consideration that the olive
groves within the boundaries of the municipality, which are considered as an exception to the fact that the olive
groves cannot be narrowed, should not exceed 10% of the olive groves If the total construction including
infrastructure and social facilities is taken into consideration within the scope of zoning borders how the large
scale facilities such as electricity generation facility, oil and gas exploration enterprises will provide the
mentioned rate of construction is also unexplainable. As a result, the aforementioned section of Article 23 of the
Regulation contains provisions contrary to the provisions of the Law which is based on the Law and contrary to
the purpose of the protection which the Law considers the grounds that the first paragraph of Article 23 is within
olive groves and at least three kilometers from these fields. The plant that produces chemical waste, dust and
smoke that will prevent the vegetative development and proliferation of the trees cannot be built and operated.
The construction and operation of olive oil factories and small scale agricultural holdings in these areas Is
subject to the permission of the Ministry of Food, Agriculture and Livestock. It is understood that the decision
on the rejection of the case in the sense of in Article 4 and the other parts of Article 23 Is decided.

Examining the file; Environment and Urbanization in respect of the project "Efe-8 Geothermal Power
Plant (2 * 25 = 50 MWe)" which is planned to be carried out by the intervener on the immovable numbered 115,
5-6-7 parcel in Omerbeylj, Germencik District, Aydin Province. Ministry of Environment, Environmental Impact
Assessment, Permit and Inspection of the General Directorate on 15/06/2017, 4608 numbered "EIA Positive”
decision is given, with the request for the cancellation of this decision is opened, the Administrative Court; In
order to solve the dispute, environmental engineering department, mining engineering department, agricultural
faculty, soil science and plant nutrition department, geophysical engineering department, mechanical
engineering, geological engineering department, department of electrical and electronic engineering and city
and regional planning department the expert report prepared as a result of the expert examination, The subject
matter of the project, which is known as the Binary Cycle system, will be carried out by geothermal energy
production, geothermal fluids contain heavy metals and chemicals as well as variable amounts of
non-condensable gases depending on the reservoir conditions. Content of non-condensable gases released
during the operation phase of the geothermal power plant due to the loss of fluid, pressure and temperature in
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the stage of converting the pressure and temperature of the geothermal fluid into electrical ené}gmr ‘€055,
CHy H3S, Hz, 05 Ar, CoHs and CiHs, approximately 99% by volume of CO,, Is considered to be an impértant
place compared to other trace gases, as is included in the EIA report, so with the Binary Cycle system the
operation of the geothermal wells opened in the region where it is determined that the emission of the
geothermal waters to the atmosphere and other waste receiving environment, and that the geothermal waters
contain high levels of sulfur and carbon dioxide in the steam analyzes; After the energy production, it is
necessary to maintain the backward pressing process at all wells by means of negligent, error-free and strict
inspections while the nature of the immovable properties where the project is going to be carried out is
explained while the nature of the immovables in which the project is going to be carried out is explained. and
the agricultural land which has high economic value, especially in cotton and corn, and the cultivation of cotton
and corn in the fields around the plot (mostly in olive) and ofive and in the place of agriculture. The expert report
contains the photographs of this case, the Law on Soil Conservation and Land Use No. 5403 and the Law on
Improvement of Olives and the Inoculation of the Wild It is understood that it is not appropriate to open the
facility subject to the case on the parcel subject to the case.

In the case of activities to be carried out in the olive grove, there is no doubt that the special reguiation
to be taken into consideration is the provisions of Law No. 3573 on the Improvement of the Olive Cultivation and
the Immunization of Wilds. Article 20 of the aforementioned Law provides for the establishment and operation
of facilities that leave chemical wastes except olive oil factories and small scale agricultural industrial
enterprises in areas of olive groves and 3 kilometers away from these fields, even If the necessary measures are
taken it is clear that it aims to prevent. On the other hand] In the face of the decision of the Eighth Chamber of
the Council of State dated 19/02/2015 and numbered E: 2012/4992, K: 2015/996, it is not possible to make the
facilities that produce chemical waste, dust and smoke even within the 3 km distance to the olive groves by
taking the decision of public interest, For this reason, in the cases filed with the request of the cancellation of
the £IA decisions given for the projects to be carried out in such areas, the issue of whether the subject matter
of the project can be realized within the scope of the Law no. 3573

In the dispute, in the case of the case of olive groves in the project area and the expert report on the land
around the plot of olive cultivation in the vicinity of the plot of 3573 According to the Law on the Improvement
of Olive Cultivation and Wild in accordance with the Law on the subject of the plant in guestion on the subject
parcel was specified to be appropriate, the It is concluded that it is not appropriate to make it within the scope
of the Law No. 3573

In this case; in order to clarify whether the project in question can be realized in the said area in
accordance with the Law No. 3573, firstly the facility to be established within the scope of this project will be
determined to determine whether there is any dust and smoke-producing facilities that will prevent chemical
and vegetative development of olive groves. In order to determine the distance, additional expert report or, if
necessary, a review of the essence of the dispute must be made by making an exploration and expert
examination at the site.

For the reasons explained; The decision of the Administrative Court of Aydin dated 24/09/2018, E:
2017/759, K: 2018/886, is hereby ANNULLED, the file shall be returned to the mentioned Court, and further
in accordance with Article 20 / A-2- (i) of the Administrative Procedure Act No. 2577, it was decided
unanimously on 27/12/2018 to announce that the remedy was closed.

President Member Member Member Member
Levent Nalaq Ahmet Mehmet Al Mahmut
ARTUK TERZI ARSLAN CERAN BALLI
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Temyiz isteminde Bulunanlar : 1- (Davali): Cevre ve Sehircilik Bakanhd - ANKARA
Vekili : Tuba Citil. Hukuk Musaviri - Ayni yerde

2- Miidahil (Davali Yaninda): Giirmat Elektrik
Uretim A.S.
Vekili : Av, Arsin Demir
Adalet Mah. 2131/18 Sok. Demir&Demir Apt.
No:16 K:2 D:2 K:3 D:3 Bayrakh/IZMIR

Karsi Taraf (Davaci) : Aydin Cevre ve Doga Dernegi
Vekili : Av. Akin Yakan
Hikiimet Bulv. 1 Sok. No:10 AYDIN

Istemin Ozeti . Aydin 2. Idare Mahkemesinin 24/09/2018
gunlt, E:2017/759, K:2018/886 sayili kararinin; usul ve yasaya uygun olmadi§l ileri sirilerek
bozulmasi istenilmektedir.

Savunmanin Ozeti : Istemin reddi gerektigi savunuimaktadir.
Danistay Tetkik Hakimi : Nagihan Pinar Kumcu
Disiincesi : Dava konusu projenin 3573 sayih Kanun

uyarinca séz konusu alanda yapilip yapilamayacagdinin agikhi@a kavusturulabilmesi igin, dncelikle
bu proje kapsaminda kurulacak tesisin, zeytinliklerin vegatatif ve generatif geligmesine mani
olacak kimyevi atik birakan, toz ve duman ¢ikaran tesislerden olup olmadidinin tespit ediimesi ve
dava konusu proje alaninin zeytinlik sahalara olan mesafesinin belirlenmesi amaciyla ek bilirkigi
raporu alinarak ya da gerekirse mahallinde kesif ve bilirkigi incelemesi yaptirilarak uyusmazhgin
esas| hakkinda yeniden bir karar verilmesi gerektidi gerekcesiyle Mahkeme kararinin bozulmasi
gerektigi distintimektedir.

TURK MILLETI ADINA

Hikiim veren Danigtay Ondérdincti Dairesince, dosyanin tekemmil ettigi
gorildiginden, ylrOtmenin durdurulmas: istemi hakkinda karar verilmeksizin igin geredi
gbrisuldu:

Dava; Aydin [li, Germencik iigesi, Omerbeyli Mahallesi, 115 ada, 5-6-7 parsel sayil
taginmaz Uzerinde davall yaninda midahil tarafindan yapiimasi planianan "Efe-8 Jeotermal
Enerji Santrali (2*25=50 MWe)" projesi ile ilgili olarak Cevre ve Sehircilik Bakanh§: Cevresel Etki
Degerlendirmesi, Izin ve Denetim Genel Mudurligunce verilen 15/06/2017 gunli, 4608 sayill
"Gevresel Etki Degerlendirmesi (GCED) Olumlu® kararimin iptali istemiyle acilmis, Idare
Mahkemesince; dosyada bulunan bilgi ve belgeler ile uyugmazhgin ¢ézimi amaciyla yaptirilan
kesif ve bilirkisi incelemesi sonucunda diizenlenen bilirkisi raporunun birlikte degerlendirildiginde,
dava konusu projenin tnemli gevresel etkilerinin olacag, projenin uygulanacad saha, cografya bir
butin olarak degerlendirildidinde, gerek canli ve bitki ¢esitliligi ve gerekse de Aydin dlinin ve
projenin uygulanacad! sahanin tarimsal potansiyeli ile projenin olasi etkileri dikkate alindiginda ve
bilirkisi raporlarinda da vurgulanmis risk ve etkiler sebebiyle dava konusu CED olumlu kararinda

hukuka uyarlik bulunmadi§i gerekgesiyle iptaline karar verilmis, bu karar, daval idare ile davali
yaninda midabhil tarafindan temyiz edilmistir.

n.b. "’ﬁdr},f . 1
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2872 sayih Cevre Kanununun 10. maddesinde, "Gergeklestirmeyi planladiklar:
faaliyetleri sonucu gevre sorunlarina yol agabilecek kurum, kurulus ve igletmeler, Cevresel Etki
Degerlendirmesi Raporu veya proje tanitim dosyasi hazirlamakla ylkimlldurler. Cevresel Etki
Degerlendirmesi Olumlu Karan veya Gevresel Etki Degerlendirmesi Gerekli Degildir Karan
alinmadikga bu projelerle ilgili onay, izin, tesvik, yapi ve kullamim ruhsati verilemez; proje igin
yatinma baglanamaz ve ihale edilemez..." hikkmine yer verilmistir.

25/11/2014 gunlt, 29186 sayil Resmi Gazetede yayimlanan ve dava konusu iglemin
tesis edildigi tarihte yUrGrlikte olan Cevresel Etki Degerlendirmesi Yonetmeliginin 4.
maddesinde; Gevresel Etki Degerlendirmesi Gerekli Degildir Karari: Se¢me Eleme
Kriterlerine Tabi Projeler hakkinda yapilan degerlendirmeler dikkate alinarak, projenin gevre
tizerindeki muhtemel olumsuz etkilerinin, alinacak @nlemler sonucu ilgili mevzuat ve bilimsel
esaslara gore kabul edilebilir dlzeylerde oldugunun belirlenmesi Uzerine projenin
gerceklegmesinde gevre agisindan sakinca goérilmedigini belirten Bakanlik karari, Cevresel Etki
Degerlendirmesi Olumlu Karari: Cevresel Etki Degerlendirmesi Raporu hakkinda Kapsam
Belirleme ve Inceleme Degerlendirme Komisyonunca yapilan degerlendirmeler dikkate alinarak,
projenin ¢evre Uzerindeki olumsuz etkilerinin, alinacak 6nlemler sonucu ilgili mevzuat ve bilimsel
esaslara gére kabul edilebilir duzeylerde oldugunun saptanmasi Uzerine gergeklegsmesinde
sakinca gorllmedigini beliten Bakanlik karar olarak tanimlanmig, 6. maddesinde; "(1) Bu
Yénetmelik kapsamindaki bir projeyi gergeklestirmeyi planlayan gercek veya tuzel Kkisiler:
Cevresel Etki Degerlendirmesine tabi projeleri igin; CED Basvuru Dosyasini, CED Raporunu,
Segme Eleme Kriterleri uygulanacak projeler icin ise Proje Tanitim Dosyasini, Bakanlikca yeterlik
verilmis kurum/kuruluslara hazirlatmak, ilgili makama sunulmasini saglamak ve proje kapsaminda
verdikleri taahhiitlere uymakla ylUkimludarler. (2) Kamu kurum/kuruluglar, bu Ydnetmelik
hiikimlerinin yerine getirilmesi slrecinde proje sahiplerinin veya Bakanlikga yeterlik verilmig
kurum/kuruluglarin isteyecedi konuya iligkin her turlii bilgi, dokiman ve goérigu vermekle
yukumladurler. (3) Bu Yonetmelige tabi projeler igin "Cevresel Etki Degerlendirmesi Olumiu" karari
veya "Gevresel Etki Degerlendirmesi Gerekli Degildir" karari alinmadikga bu projelerle ilgili tegvik,
onay, izin, yapi ve kullanim ruhsati verilemez, proje igin yatinma baglanamaz ve ihale edilemez.
(4) Bu Yonetmelik hikimlerine gére karar tesis ediimeden once, projenin gergeklestirimesinin
mevzuat bakimindan uygun olmadiginin tespiti halinde, asamasina bakilmaksizin slreg
sonlandirilir.” hitkmiine, 7. maddesinde; "Bu Y&netmeligin, a) EK-l listesinde yer alan projelere b)
"CED Gereklidir" karari verilen projelere, ¢) Kapsam digi degerlendirilen projelere iligkin kapasite
artirmi ve/veya genigletiimesinin planlanmasi halinde, mevcut proje kapasitesi ve kapasite
artiglan toplarm ile birlikte projenin yeni kapasitesi Ek-1 listesinde belirttilen esik defer veya
tizerinde olan projelere, CED Raporu hazirlanmasi zorunludur." hilkmiine, 15. maddesinde; "Bu
Yénetmeligin, a) EK-I listesinde yer alan projelere b) "CED Gereklidir" karari verilen projelere, ¢)
Kapsam disi degerlendirilen projelere iliskin  kapasite artinm: velveya genigietiimesinin
planlanmasi halinde, mevcut proje kapasitesi ve kapasite artiglar toplami Hle birlikte projenin yeni
kapasitesi Ek-1 listesinde belirtilen eslk defer veya Uzerinde olan projelere, CED Raporu
hazirlanmasi zorunludur.” hitkmiine, 17. maddesinde ise; "Bakanlk, Proje Tanitim Dosyalarin
ek-4'te yer alan kriterler gergevesinde inceler ve degerlendirir. Bakanlik, bu agamada gerekli
gorulmesi halinde Bakaniikga yeterlik verilmis kurum/kuruluglardan proje ile ilgili genig kapsamli
bilgi vermesini, ara¢ gere¢ sadlamasini, yeterligi kabul edilebilir kuruluglarca analiz, deney ve
olgimler yapmasini veya yaptirmasini isteyebilir. (2) Bakanhk on bes (15) is glint iginde inceleme
ve degerlendirmelerini tamamlar. Proje hakkinda "CED Gereklidir" veya "CED Gerekli Degildir"

n.b. fﬁ 2
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kararini bes (5) is glini iginde verir, karar Valilije, proje sahibine ve Bakanlikgca yeterlik verilmig
kurum/kuruluglara bildirir. Valilik, bu kararn askida ilan ve internet araciidiyla halka duyurur"
diizenlemesine yer verilmistir.

Anilan Yonetmelige ekli EK-2 Segme-Eleme Kriterleri Uygulanacak Projeler Listesinin 55.
maddesinde; maden, petrol ve jeotermal kaynak arama projeleri, (Sismik, elektrik,
manyetik, elektromanyetik, jeofizik vb. ydntemle yapilan aramalar harig) secme-eleme
kriterine tabi tutularak bu projeler igin sunulan Proje Tamtim Dosyasi {izerinden CED raporu
hazirlanmasina gerek olup olmadigina karar verilebilecegi, dizenlenmigtir.

Diger taraftan; 3573 sayih Zeytinciligin Islahi ve Yabanilerinin Asilattinimas: Hakkinda
Kanunun 20. maddesinde; "Zeytinlik sahalar iginde ve bu sahalara en az 3 kilometre mesafede
zeytinyad: fabrikasi harig zeytinliklerin vegatatif ve generatif gelismesine mani olacak kimyevi atik
birakan, toz ve duman ¢ikaran tesis yapilamaz ve igletilemez." hikmu yer almaktadir.

03/04/1996 tarihli ve 22600 sayih Resmi Gazetede yayimlanarak yurirlige giren
Zeytinciligin Islahi Yabanilerinin Asilaturniimasina Dair Yénetmelidin (03/04/2012 glnli ve 28253
saylll Resmi Gazetede Yayimlanan Yonetmelikle dedistirilen) 4. maddesinde; "Zeytinlik Saha:
Orman sinirlan disinda bulunan ve Devletin hikim ve tasarrufunda olan yabani zeytinlik,
antepfistig) ve harnuplukiar ve her nevi sakiz gesitleri veya sahis arazisi olan tapuda bu sekilde
kayith sahalar ile orman sinirlart disinda olup da 17/10/1983 tarihli ve 2924 sayih Orman
Kéylulerinin Kalkinmalarinin Desteklenmesi Hakkinda Kanun kapsaminda bulunmayan zeytin
yetistirmeye elverisli makilik ve fundaliklardan olusan en az 25 dekarlik alan" olarak tanimlanmis,
(03/04/2012 gunla ve 28253 sayili Resmi Gazetede yayimlanan Y&netmelikle dedistirilen) 23.
maddesinde ise; Zeytinlik sahalari iginde ve bu sahalara en az (¢ kilometre mesafede zeytin
agaclarinin bitkisel gelisimini ve ¢odalimalarini engelleyecek kimyevi atik, toz ve duman ¢ikaran
tesis yapllamaz ve igletilemez. Bu alanlarda yapilacak zeytinyag: fabrikalan ile kigik olgekli
tarimsal igletmelerin yapimi ve isletiimesi Gida, Tarim ve Hayvancilik Bakanhidi'nin iznine baghdir.
Ancak; alternatif alan bulunmamasi ve Cevresel Etki Dederiendirme Raporu (CED)' na uygun
olmasi, bitkilerin vegetatif ve generatif gelisimine zarar vermeyecegi Bakanlk aragtirma
enstitiileri veya liniversiteler tarafindan belirlenmesi durumunda;

a) Jeotermal kaynaklh teknolojik sera yatinmlan,

b) Bakanliklarca kamu yarari karari alinmig plan ve yatirmlar,

c¢) Yenilenebilir enerji kaynaklarina dayal elektrik tretim tesisleri,

¢) llgili Bakanlikga kamu yarar karari ahinmis madencilik faaliyetleri petrol ve dogal gaz
arama ve igletme faaliyetleri,

d) Savunmaya yénelik stratejik ihtiyaclar,

igin, yukarida belirtilen faaliyetlerde bulunmak isteyenler, ilgili Bakanhklarin onayh
belgeleri ile mahallin en blylik miilki amirine bagvurur. Mracaat sahibi, ¢cevrede olusabilecek
GED raporu ile belirlenmig zararlan 6nleyecek tedbirleri almak kosulu ve dikim normlarina uygun,
esdegder blyuklikte ilfilce mudtrligince uygun gorilecek alanda zeytin bahgesi tesis eder.

Olumsuz cevap bagvuru sahibine yazi ile tebli§ edilir. izin alinmaksizin yapilan
faaliyetlerin yariittimesi yetkililerce men edilerek, umumi hiikimlere gére kanuni takibat yapilir.

Bu madde kapsaminda valiliklerce verilen kararlara yapilan itirazlar, Bakanlik tarafindan
degerlendirilerek karara baglarir. " hikmune yer verilmigtir.
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S0z konusu "Zeytinlik Saha" taniminin ve ayni Yonetmeligin - 23. maddesinin iptali
istemivle acilan davada; Danistay Sekizinci Dairesinin  19/02/2015 gunli, E:2012/4992,
K:2015/996 sayil karariyla: "...Zeytinciligin Isfahi, Yabanilerinin Asilattinimasina Dair Yénetmeligin
dava konusu edilen 4. maddesindeki "zeytinlik saha" tanimi ile, bir alanin zeytinlik saha olarak
belirlenebilmesi igin asgari 25 dekarlik bir blytkitige sahip olma sarti getiriimigtir. Oysa,
Yénetmelige temel olan 3573 sayill Kanun'da, zeytinlik saha tanmimi agik olarak yapiimamakla
birlikte, bir alamn zeytinlik saha olarak belirlenebilmesi igin asgari bir biyiiklik kogulu
bulunmamaktadir. Her ne kadar 3573 sayili Kanun'un 3. maddesinde, "...tespit edilen alaniar yerel
kogullar dikkate alinmak suretiyle Bakanitk tarafindan belirlenecek esaslara gére en az 25
dénidmilik parseller halinde parsellenir " ifadesi yer almakta ise de, bu ifade, zeytin yetistirmeye
elverigli  oldugu tespit edilmis alaniardan ilgililere tahsis edilecek parsellere iliskin olarak
getirilmig olup, zeytinlik alanlar hakkinda asgari biylklik sarti getiren bir hiikiim igermemektedir.
Bu durumda; Kanun'un zeytinlik alanlari korumaya, iyilestirmeye ve yeni zeytinlik alanlar kurmaya
yénelik hikirnleri geregi zeytinlik alanlann daraltilmasi, kigultilmesi mdmkin olmadiindan ve
Kanun'da bir alanin zeytinlik saha olarak saptanabilmesi igin asgari bir biytklik gsarti
getirilmediginden, Kanunun lafzina ve ruhuna aykin olarak, Kanun metninde olmayan bir
simirlama getirdigi gortilen Zeytinciligin Isfahi, Yabanilerinin Agilattirimasina Dair Y&netmeliin
dava konusu edilen 4. maddesindeki "zeytinlik saha" taniminda hukuka uyarlik bulunmamaktadir.

Yonetmeligin dava konusu edilen 23. maddesi hikmine bakildiginda; maddenin 1.
fikrasinin ilk iki climlesinde yer verilen diizenlemelerin Yonetmeligin dayanadi Kanun'un yukarida
bahsedilen 20. maddesinde de yer aldigji gériilmekte olup dolayisiyla maddenin bu kismu itibariyla
hukuka aykirilik bulunmamaktadir. Diger taraftan maddenin kalan kisminda getirilen diizenleme
ile, alternatif alan bufunmamas! ve Cevresel Etki Degerlendirme Raporu (CED)'na uygun olmas:
koguluyla, zeytinlik sahalarda, jeotermal kaynakli teknolojik sera yatinmlarinin
yiiriititlebilmesi, enerji (retim tesislerin kurulabilmesi, madencilik, petrol ve dogal gaz arama ve
isletme faaliyetlerinin yapilabilmesi mumkin hale gelmekte;, ayrica, cercevesi ve sinirari
belirtilmeksizin, Bakanliklarca kamu yarari karari alinmig plan ve yatinmlar ile savunmaya yénelik
stratejik ihtiyaglarin gergeklegtiriimesi imkant getiriimektedir. Yonetmelige temel olan 3573 sayili
Kanun'un yukanida alintisi yapilan 20. maddesine bakildiginda, zeytinlik sahalari iginde ve bu
sahalara en az 3 kilometre mesafede zeytinyadi fabrikast haric zeytinliklerin gelismesine mani
olacak kimyevi atik birakan, toz ve duman ¢ikaran tesisin yapiiamayacagdi ve igletilemeyecedi, bu
alanlarda yapilacak zeytinyagr fabrikalari ile kdguk 6lgekli tarimsal sanayi isletmelerinin
kurulmasinin ise Bakanligin iznine tabi oldugu goriilmektedir. Bir baska ifadeyle, 3573 sayili
Kanun'un geneline yayqin koruyucu hdkimler de dikkate alindiginda, zeytinlik sahalarda ve bu
sahalara Ug kilometre mesafede zeytinyag: fabrikasi ve kiigiik Olgekli tarnmsal sanayi
isletmeleri disinda kimyevi attk birakan, toz ve duman ¢ikaran bir tesisin yapimasi
miimkiin degildir. Kaldi ki, 3573 sayilh Kanun'da Ydnetmeligin 23. maddesinde sayilan tesislere
belli sartlar altinda dahi izin verilebilecedi yénlinde hicbir hitkme yer verilmemistir. Bununla birfikte,
zeytinlik alaniarin daraltifamayacag: y6niindeki hiitkme istisna olarak gosterilen belediye sinirlari
iginde bulunan zeytinlik sahalarinin imar hudutlan kapsami igine alinmasi hélinde altyap: ve
sosyal tesisler dahil toplam yapilagmanin zeytinlik alaninin % 10'unu gegemeyecedi hitkmi de
dikkate alindiginda; elektrik Uretim tesisi, petrol ve dogal gaz arama isletmeleri gibi biiyik 6lcekli
tesislerin anilan yapilagma oranini ne gekilde saglayacag: da aciklanabilir olmaktan uzaktir.
Sonug olarak, Yénetmeligin 23. maddesinin yukanda belirtilen kismi, Yénetmeligin temel
aldigr Kanun hiikimlerini asan ve Kanun'un goézettigi koruma amacina aykirt hiikiimier
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icermektedir..." gerekgeleriyle 23. maddenin ilk fikrasinin "Zeytinlik sahalari iginde ve bu
sahalara en az Ug¢ kilometre mesafede zeytin agaclarinin bitkisel gelisimini ve cogalmalarini
engelleyecek kimyevi atik, toz ve duman cikaran tesis yapillamaz ve igletilemez. Bu alanlarda
yapllacak zeytinyag: fabrikalan ile kigtk Slgekli tarimsal igletmelerin yapimi ve igletiimesi Gida,
Tanm ve Hayvancilik Bakanh@i’'nin iznine baghdir." cUmieleri bakimindan davanin reddine; 4.
maddede yer alan "Zeytinlik Saha" taniminin ve 23. maddenin diger kisimlarinin iptaline karar
verildigi anlagiimistir.

Dosyanin incelenmesinden; Aydin 1li, Germencik ligesi, Omerbeyli Mahallesi, 115 ada,
5-6-7 parsel sayili taginmaz (zerinde davali yaninda mudahil tarafindan yapimasi planlanan
"Efe-8 Jeotermal Enerji Santrali (2*25=50 MWe)" projesi ile ilgili olarak Cevre ve Sehircilik
Bakanhgi Gevresel Etki Degerlendirmesi, Izin ve Denetim Genel Mudirlagunin 15/06/2017 giinld,
4608 sayill "CED Olumiu" kararinin verildigi, bu kararin iptali istemiyle bakiimakta olan davanin
agildigi, Idare Mahkemesince; uyusmazhigin ¢zimi amaciyla gevre mihendisligi bolimi, maden
mihendisligi b&lumil, ziraat fakiltesi toprak bilimi ve bitki besleme bolimi, jeofizik mihendisligi
boltimi, makina mihendislidi, jeoloji mihendisligi bélimi, elektrik elektronik muhendisligi bolumi
ile sehir ve bélge planlama bslumi égretim Gyelerinden olusan bilirkisi heyeti ile yaptinlan kesif ve
bilirkigi incelemesi sonucunda diizenlenen bilirkisi raporunda; dava konusu projenin gift akigkanl
(Binary Cycle) sistem olarak bilinen sistemle jeotermal enerji Uretiminin gerceklestirilecedi,
jeotermal akiskanlarin agir metal ve kimyasallarin yani sira rezervuar kosullarina bagl olarak
degigken miktarlarda yogugsamayan gazlar ihtiva ettigi, bu gazlarin rezervuarda belirli bir basing
altinda bulundugundan jeotermal akigkan igerisinde ¢tziinmus halde bulundugu, jeotermal eneriji
santralinin isletme asamasinda jeotermal akigkamin basing ve sicakhiginin elektrik enerjisine
donlgtirtlmesi agamasinda akigkan, basing ve sicaklik kaybettigi icin agiga gikan yogusamayan
gazlarin igerigi, CO2, N2, CH4, H28, H2, 02, Ar, C2H6 ve C3H8 oldugu, hacimce yaklagik %99
orandaki CO2, eser miktardaki diger gazlara oranla 6nemli bir yer tuttugu, nitekim bu hususa CED
raporunda da yer verildigi, dolayisiyla Binary Cycle sistem ile yapilan enerji Uretiminde diger
ydntemler kadar olmasa da bir emisyonun stz konusu oldugu, seperatérden kaynaklanan
emisyon jeotermal sularin buharindaki mevcut tim bilesenleri atmosfere ve diger atik alici ortama
ulagtirdidi, jeotermal sularin buhar analizlerinde yiiksek oranda sulfir ve karbondioksit igerdiginin
belirlendigi, bélgede agilan ¢ok sayida jeotermal kuyu isletimesi ve enerji Uretiminden sonra
geriye bastimasi isleminin tim kuyular dizeyinde ihmalsiz, hatasiz ve siki denetimler ile
sUrdUrlilmesi gerektigi, topraga verilen ya da kuyu derinliinden olasi sivi sizmasl sonucunda
jeotermal sivi bulagabilecegi ve sulama sularinin topraga basta bor olmak lzere toksik diizeyde
tuz ve bazi agdir metal elementlerini tasidi§i, coraklagsmaya neden oldugu, diger taraftan, séz
konusu projenin gergeklestirilecedi taginmazlarin niteligi acgiklanirken, 5403 sayili Toprak
Koruma ve Arazi Kullanim Planlamas Kanununa gére "Sulu Mutlak Tarim Arazisi® sinifi icerisinde
degerlendirildigi, dava konusu parselin bulundugu Blyik Menderes Ovasinin deviet yatirimi ile
sulama olanad saglanmis sulu tarim arazileri oldugu ve bu arazilerde basta pamuk ve rmisir
olmak Uzere ekonomik dederi yiksek tanimsal Urlinler yetigtirildigi, dava konusu parselin
cevresindeki arazilerde (kuzeyi gogunlukla zeytin olmak lizere) pamuk ve misir tarimi
yaninda zeytin ve yer yer incir taniminin yapildigi (nitekim bilirkisi raporunda bu duruma
iligkin fotograflara yer verildigi), hem 5403 sayili Toprak Koruma ve Arazi Kullanim Kanunu
hem de 3573 sayil Zeytinciligin Islahi ve Yabanilerinin Asilattinimasi Hakkinda Kanun
uyarinca dava konusu parsel Uzerinde dava konusu tesisin agiimasinin uygun olmadig
yoniinde tespit ve degerlendirmelere yer verildigi anlagiimaktadir.
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Zevytinlik alanlarda yiritlilecek faaliyetlere iliskin olarak &ncelikle dikkate alinmas:
gereken 6zel dizenlemenin 3573 sayil Zeytinciligin Islahi ve Yabanilerin Asilattinimasi Hakkinda
Kanun hikimleri olduguna kusku bulunmamaktadir. Anilan Kanunun 20. maddesinin, gerekli
tedbirler alinmis olsa bile, zeytinlik sahalarda ve bu sahalara 3 kilometre mesafede
zeytinyad fabrikalar ile kiiglik 6lgekli tarimsal sanayi igletmeleri harig kimyevi atik birakan,
toz ve duman gikaran ya da sayilan olumsuz sonuglara yol agma ihtimali bulunan tesislerin
yapilmasini ve igletilmesini onlemeyi amagladigi agtktir. Diger taraftan; Danigtay Sekizinci
Dairesinin 19/02/2015 gunlt, E:2012/4992, K:2015/996 sayil karan kargisinda, arttk kamu yarar
karari alinarak dahi kimyevi atik, toz ve duman c¢ikaran tesislerin zeytinlik sahalara 3 kilometre
mesafe icerisinde yapilmasi mimkin olmamaktadir. Bu nedenle, bu tip alanlarda yapilacak
projeler igin verilen GED kararlarinin iptali istemiyle agilan davalarda, dava konusu projenin
3573 sayili Kanun kapsaminda séz konusu alanda yapilip yapilamayacag hususu dncelikle
ele alinmalidir.

Uyusmazlikta, dava dilekgesinde proje alaminda zeytinlik alaniarin bulundugu ve bilirkisi
raporunda dava konusu parselin cevresindeki arazilerde zeytin taniminin yapildigt belirtilerek 3573
sayili Zeytinciligin Islahi ve Yabanilerinin Asilattinimas) Hakkinda Kanun uyarinca sdz konusu
parsel (zerinde dava konusu tesisin yapiimasinin uygun olmadigr belirtilmis ise de, bilirkisi
raporunda, anilan tesisin, 3573 sayili Kanun kapsaminda yapiimasinin uygun olmadiginin somut
bir bigimde orlaya konulamadigr sonucuna vanlmisglir.

Bu durumda; dava konusu projenin 3573 sayili Kanun uyarinca séz konusu alanda
yapilip yapilamayacagdinin agikliga kavusturulabilmesi igin, o6ncelikle bu proje kapsaminda
kurulacak tesisin, zeytinliklerin vegatatif ve generatif gelismesine mani olacak kimyevi atik
birakan, toz ve duman ¢ikaran tesislerden olup olmadiginin tespit edilmesi ve dava konusu
proje alaninin zeytinlik sahalara olan mesafesinin belirlenmesi amaciyla ek bilirkisi raporu
alinarak ya da gerekirse mahallinde kesif ve bilirkisi incelemesi yaptinlarak uyusmazhgin esasi
hakkinda yeniden bir karar verilmesi gerekmektedir.

Agiklanan nedenlerle; Aydin 2. ldare Mahkemesinin 24/09/2018 gunlu, E:2017/759,
K:2018/886 sayili kararinin BOZULMASINA, dosyanin Mahkemesine gdnderiimesine, 2577 sayih
idari Yargilama Usiilii Kanunun 20/A-2-(i) maddesi uyarinca, karar diizeltme yolunun kapal
oldugunun duyurulmasina, 27/12/2018 tarihinde oybirlidi ile karar verildi.

Baskan Uye Uye Uye Uye
Levent Nalan Ahmet Mehmet Al Mahmut
ARTUK TERZI ARSLAN CERAN BALLI
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